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UNDERGROUND  INJBCTION OONTROL PROGRAM
WIFMORANIAM OF AGREXMENT
BETWEIN

THE SUTATE OF WIST VIRGINIA

AND
HE UNITED SIATES ENVIRONMENTAL PRCIECTION AGENCY

REGION 111

1. General

This Memorandum of Agreement (''Agreement'') establishes policies, responsi-
bilities, and procedures pursuant to 40 CFR Part 123, and Section 1425 of
the ?DWA for the State of West Virginia Underground Ingectlon Control
Program ("'State Program') as authorized by Part C of the Safe Drinking

Water Act (P. L. 93-523 as amended by P. L. 95-190 and 96-502) (''SDWA" or
"the Act").

This agreement is entered into by the State of West Virginia and signed by
David Robinson, Chief of the Division of Water Resources, hereafter ''the

State' or ”Chlef”) with the United States Environmental Protectlon Agency
Region III1 and signed by Peter N. Bibko, Regional Administrator (hereafter,
"EPA" or "Regional Administrator'). This Agreement becames effective upon

the assumption of primacy for the Underground Injection Control ("'UIC')
program by the State.

A. lead Agency Responsibilities

The lead agency, the Division of Water Resources (''DWR") which receives
the annual program grant, as designated by the Governor of the State,
also the lead agency to coordlnate the State Program. This lead quncy
coordinates the State Program to facilitate canmunication between EPA
and the State agencies having program responsibilities. These responsi-—
bilities include, but are not limited to, the submission of grant appli-

cations, reporting and monitoring results and annual report requirements,

The 0il and Gas Conservation Camission and the Office of Oil and Gas,
Department of Mines, are responsible for and have authority over all
Class II injection wells, under Section 1425 of the SDWA., All Class

I1 injection wells must also obtain a Water Pollution Control Permit fram

DWR before injection of fluids. The Division of Water Resources is re-

sponsible for and has authority over all Class 1, I11, IV and V injection
wells. Each State agency is responsible for admlnistering the State Pro-

gram for the injection wells under its jurisdiction including, but not
limited to, reports, permits, monitoring and enforcement actions.

The lead agency shall assure the equitable and efficient distribution of

UIC grant funds to the participating agencies which have responsibilities

under this Agreement for the UIC program

B. Review and Modifications

This Agreement shall be reviewed annually as part of the annual program
grant and State/EPA Agreement ("SEA") process. The annual program grant
and the SEA shall be consistent with this Agreement and may not override
this Agreement.



C. Conforrance with laws and Repulations

The Chief shall administer the UIC program consistent with the State's
submission for program approval, this MOA, the SDWA, current Federal
policies and regulations, pramulgated mininum requirements, priorities
established as part of the annually approved State UIC grant, and any
separate working agrecments which shall be entered into with the Regional
Administrator as necessary for the full administration of the UIC program,

D. Responsibilities of Parties

Fach of the partics has responsibilities to assure that the UIC require-
ments are met.,  The parties agree to maintain a high level of cooperation
and coordination between State and FPA staffs in a partnership to assure
successful and effective administration of the UIC program. In this
partnership, the Regional Administrator will provide to the Chief on

a continuing basis technical and policy assistance on program matters.

The Regional Administrator is responsible for keeping the Chief apprised
of the meaning and content of Federal guidelines, technical standards,
regulations, policy decisions, directives, and any other factors which
affect the UIC program.

The strategies and priorities for issuance, canpliance monitoring and
enforcement of permits, and implementation of technical requirements
shall be established in the State's program description, the annual
State/EPA agreement, or in subsequent working agreements. If requested
by either party. meetings will be scheduled at reasonable intervals be-
tween the State and FPA to review specific operating procedures, resolve
problems, or discuss mutual concerns involving the administration of the
UIC program,

E. Sharing of Information

The Chief shall promptly inform EPA of any proposed, pending or enacted
modifications to laws, regulations, or guidelines, and any judicial de-
cisions or administrative actions which might affect the State Program
and the State's authority to administer the program. The Chief shall
promptly inform EPA of any resource allocation changes (for example, per-
sonnel budget, equipment, etc.) which might affect the State's ability

to administer the program.

Any information obtained or used by the State under its UIC program shall
be available to EPA upon request without restriction., If the information
has been submitted to the State under a claim of confidentiality, the
State must submit that claim to FEPA when providing EPA such information.
Any information obtained froam a State and subject to a claim of confi-
dentiality will be treated in accordance with 40 CFR Part 2. If DA
obtains information fran the State that is nol claimed to be confidential ;
EPA may make that information avallable to the public without further
notice,

FPA shall furnish to the State the 1nfuormation in its files not satrnd Uted
under a claim of confidentiality which the State needs to implement its
approved program. [PA shall furnish to the State information subaitted
to FEPA under a claim of confidentiality which the State needs to implement
its approved program subject to conditions in 40 CFR Part 2, '



F. Duly to Revise Program

Within 270 days of any amcndment to any regulation promulgated at 40 CFR

Parts 122, 123, 124 or 146 revising or adding any requirenent respecting

State UIC programs, the State shall submit notice to IPA showing that the
State program meets the revised or added requirement, a longer period of

time may be allowed if necessary to comply with the provisions of the

State Administrative Procedures Act, Chapter 29A of the West Virginia Code,
1931, as amended.

If the Administrator revises or wnends any requirement of a regulation
under Section 1421, the State may demonstrate that the State program neets
the requirements of Section 1421(b) and represents an effective program
under Section 1425(b). The State may make this alternative showing under

Section 1425, but still must do this within 270 days after such revision
or amendment,

G. Definition and Exemptions of USDW

The State agrees to define an "underground source of drinking water' (USDW)
as an aquifer or its portion:

(a) (1) which supplies any public water system; or
(2) which contains a sufficient quantity of ground water to supply
a public water system; and

(1) currently supplies drinking water for human consumption;

(i1) contains fewer than 10,000 mg/l total dissolved solids;
and

(b) which is not an exempted aquifer.

{ . . : ; .
--H,,;;f The State further agrees to ecxempt aquifers only in conformance with ihe
g following criteria: :

An aquifer or a portion thereof which meets the criteria for an '"under-

ground source of drinking water'" may be determined to be an exempted aquifer
if it meets the following criteria:

v (a) It does not currently serve as a source of drinking water; and

. (b) It cannot now and will not in the future serve as a source of drinking
water because:

+ (1) It is mineral, hydrocarbon or geothermal energy producing, or
can be demonstrated by a permit applicant as part of a permit
application for a Class Il or III operation to contain minerals
or hydrocarbons that considering their quantity and location are
expected to be commercially producible;

v~ (2) It is situated at a depth or location which makes recovéry of

water for drinking water purposes economically or technologically
impractical; or

s (3) It is so contaminated that it would be econanically or techno-
logically impractical to render the water fit for huran con-
sumption; or
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(4) It is located over a Class 11T well mining area subject to subsi-
dence or catastrophic collapse; or
(¢) The Total Dissolved Solids content of the ground water is more than f'“': i
3,000 and less than 10,000 mg/l and it is not reasonably expected to -°~

supply a public water system.

The State will obtain EPA approval and will hold a public hearing prior to
exempting an aquifer in conformance with the aforementioned criteria,

H. Duration of MOA

This agreement will remain in effect until such time as State primary enforce- A
ment responsibility is withdrawn by EPA, according to the provisions of 40 CFR
Part 123,14, '

I. General Provisions

Nothing in this agreement is intended to affect any UIC or program require-
ment, including any standards or prohibitions, established by State or local
law as long as the State or local requirements are not less stringent than:
(1) any set forth in the UIC regulations; or (2) other requirements or
prohibitions established under the SDWA or applicable regulations,

Nothing in this agreement shall be construed to limit the authority of the
FPA to take action pursuant to Sections 1421, 1422, 1423, 1424, 1425, 1431
or other Sections of the SDWA,

II. Permitting
A. General

The State is responsible for expeditiously drafting, circulating, issuing,
modifying, reissuing, and terminating UIC permits and shall do so in ac-
cordance with 40 CFR Part 123.7 and applicable State regulations. The

Chief shall review and issue permits bssed on the permit conditions required
under 40 CFR 123.7 and applicable State regulations. Permits shall be issued
which comply with applicable Federal and State requirements.

B. Transfer of Responsibility fram EPA

The Regional Administrator shall transfer fram FPA to the State any pending
permit, applications and any other information relevant to program operation
not already in the possession of the Chief when the State assumes primacy for
the program.

C. Coordination with FPA

EPA and the State may coordinate when appropriate the processing of permits
for facilities or activities that require permits from hoth FPA and the State
under different programs.

D. Consolidation of Permit I[ssuance

The State and EPA may agree on provisions for joint processing of permits for | ;¢4
facilities or activities which require permits fram both EPA and the State



under different programs. The State and EPA may consolidate draft permits,
Tfact sheets, public cament periods, and any public hearings on those permits
which are Jomtly processed. The D:Lrector- shall not, however, proceed with
joint processing of permits if this would result in unreasonable delay in

the issuance of one or more permits.

E. Campliance Schedules and Reports

The Chief agrees to establish compliance schedules in permits where appropriate

and to require periodic reporting on campliance with campliance schedules and
other permit conditions.

III. Compliance Monitoring

'

A. General

The State shall operate a timely and effective campliance monitoring system
to track campliance with pemmit conditions and program requirements. For
purposes of this Agreement the terms ''campliance monitoring' or "campliance
evaluation' shall refer to all efforts associated with determining conpliance
with UIC program requirements,

B. Campliance Schedule

The State agrees to maintain procedures to receive, evaluate, retain and
investigate all notices and reports that are required by permit campliance
schedules and program regulations. These procedures shall also include the
necessary elements to investigate the failure of persons required to submit
such notices and reports. The State shall initiate appropriate campliance
actions when required information is not received or when the reports are
not submitted.

C. Review of Campliance Reports

The State shall conduct a timely and substantive review of all such reports
to determine compliance status. The State shall operate a system to deter-
mine if: (1) the reports required by permits and program regulations are
submitted; (2) the submitted reports are camplete and accurate; and (3)
the permit conditions and program requirements are met. The reports and
notices shall be evaluated for campliance status in accordance with the
State compliance program and the program requirements.

D. Inspection and Surveillance

The Chief agrees to have inspection and surveillance procedures to determine
canpliance or noncampliance with the applicable requirements of the UIC program.
Surveys or other methods of surveillance shall be utilized to identify persons
who have not complied with permit applications or other program requirements.,
Any campilations, index, or inventory obtained for such facilities or activities
shall be made available to the Regional Administrator upon request.

The Chief shall conduct periodic inspections of the facilities and activitics
subject to regulatory requircements. ‘These canpliance monitoring inspections
shall be performed to assess campliance with all UIC permit conditions or UIC
program requirements and include selecting and evaluating a facility's moni-
toring and reporting program. These inspections shall be conducted to determine
the campliance or noncampliance with the issued permits, verify the accuracy



of the information submitted by the permittees in reporting forms and moni-

toring data, and to verify the adcquacy of sampling, monitoring and other . o

methods to provide the information. (g 7 7
S [ 1}1\{’ /

The State agrees to witness each year at a minimum, 25% of the mechanical

integrity tests conducted by permittees,

E. Information frem the Public (17 % (f)

The Chief shall establish a mechanism for the public to suhmit information
on violations, and to have procedures for receiving, investigating and-en-
suring proper consideration of the information,

F. Authority to Enter ;2 % B/(L)

The Chief (and other State officials) engaged in compliance monitoring and
evaluation have the authority to enter any site or premises subject to regu-
lation, and to review and copy the records of relevant program operations
where such records are kept in accordance with State regulations (Chapter 25-
A3(d) of the West Virginia Code, 1931, as amended).

G. Admissibility Q)

IJ?“

A
Any investigatory inspections shall be conducted and samples and other infor- /
mation collected in a manner to provide evidence admissible in an enforcement
proceeding or in court.

IV, Enforcement

A. General

The State is responsible for taking timely and appropriate enforcement action
against persons in violation of program requirements, ccmpliance schedules,
technical requirements, permit conditions, and other UIC program requirements.
This includes violations detected by State or Federal inspections.

Failure by the State to initiate appropriate enforcement action against a
substantive violation may be the basis for FPA's determination that the State
has failed to take timely enforcement action in accordance with Section 1423
of the SDWA.

B. Enforcement Mechanians = g Tt

The State shall have the mechanisms to restrain mmediately and effectively

any person engaging in any unauthorized activity or operation which is endange-
ring or causing damage to public health or the environment as applicable to the
program requirements. ‘lhe State shall also have the means to sue in courts of
canpetent jurisdiction to prohibit any threatened or continuing violation of any
program requirement. Additionally, the State agency administering the program
shall have the mechanism to assess or sue to recover in court civil penalties
and criminal remedies as cstablished in 40 CFR Part 123.9.

C. Public Participation

The State shall provide for public participation in the State enforcement process
by providing assurance that the State agency or enforcement authority will:

(1) 1investigate and provide written responses to all citizen canplaints; (1i1)



not oppose intervention by any citizen when permissive intervention may be
authorized by statutes, rule, or regulation; and (i1ii) publish notice of and
provide at least 30 days for public camment on any proposed settlement of a
Statle enforcement action, '

Nothing in this agrecment shall affect EPA's authority or responsibility to
take enforcarent actions under Section 1423 of the SDWA,

D. FPA Enforccment

Vhen the State has a fully approved program the EPA will not take enforcement
actions without providing prior notice to the State and otherwise canplying
with Section 1423 of the SIWA. EPA retains prumary enforcament responsibility
whenever the State program is disapproved in whole or in part. A State which
has a partially approved program has the authority to enforce against any vio—
lation of the approved portion of its program. A State whose program has been

approved under Section 1425 has primary enforcement responsibility for that part
of the program.

E. Assessment of Fines

The State shall agree to seek civil penalties in amounts appropriate to the
violation as required in Section 123.9(c) of the regulations.

V. EPA Oversight

A, General

EPA shall oversee the State's administration of the UIC program on a continuing
basis to assure that such administration is consistent with this MOA, the State

UIC grant application, and all applicable requirements embodied in current regu-
lations, policies and Federal law.

In addition to the specific oversight activities listed in this section, EPA
may, fram time to time request, and the State shall submit specific information

and provide access to files necessary for evaluating the Chief's administration
of the UIC program.

B. Quarterly Noncampliance Reports
The State shall sulmit to Lhe Regional Administrator quarterly noncampliance
reports (as specified in 40 CFR Part 122.18(a)) on major facilities as deter-—
mined in accordance with the following schedule:

Ropor b Dile 1o
Quarter Regional Administratort
January, February, March -
April, May, June -
July, August, September -
October, November, Deceomnber

due May 31

due August 31
due November 30
- due February 28

*¥The reports are also to be nade available to

; the public con this date for
1nspection and copying.



'{‘he State shall submit the noncenipliance reports in the required fornmt (40
CFR Part ]22.18(&)(1)) including the current status and outcare of any actions
caken byl the Chief against those who are not in canpliance,

For purposes of the program recporting requirements under Scetlion 122,18, the
Chief and EPA shall use Ground Water Program Guidance #18 to define injection
opecrations as major or minor facilities. This guidance is attached,

C. Annual l\lo_n_gg‘l_up__l_;}_a_ij_c_e I_?_@Iprt_s

The State shall submit an annual noncanpliance reports (as specified in 40
CFR Part 122.18(c)(1) on nonmajor permitices. ‘The period for annual reports
shall be for the calendar year ending December 31, with reports completed and
available to the public no more than 60 days later,

D. Timediate Reporting on Noncompliance

The Chief shall inmediately notify the Regional Administrator by telephone,
or otherwise, of any major, imminent hazard to public health resulting from
the endangenment of an underground source of drinking water of the State by
well injection,

E. Annual Program Report

The State shall submit an annual program report to the Regional Administrator

in accordance with Section 122.18(c)(4)(i). This report shall be for the calen-
dar year ending December 31, with the report canpleted and available to the
public no more than 60 days later.

As part of this Memorandum of Agrecement, the State shall agree to submit to

EPA an annual report on the operation of its Class 11 program in accordance
with Section 1425 of the SDWA. Under Section 1425, the annual report may

cover noncampliance reporting and reporting for the mid-course evaluation,

This report shall cover the calendar year ending December 31, and be available™
to the public and submitted to the Regional office no more than 60 days later.

I'.  Mid-Course Evaluation Reports

In addition to the annual program report and noncampliance reports, the State
shall submit the mid—course evaluation information (as required by 40 CFR

Section 122.18(c)(4)(i1) and Sections 146.15, and 146.35) to EPA by Tebruary 28
and August 31 of each of the first two years of program operation after State
Program approval. The August 31 sulmission shall be for the six -month reporting
period from January through June and the February 28 submission shall be for the
six-month reporting period fram July through December., After the first sutmission,
the subsequent three reports may reference the original sulmission.,

G. Class V Reports
Within 3 years of program approval, the (hief shall canplete and submit to EPA
a report on Class V wells in the State as specified in Section 116 .52 (b).

H. Review of Permits

The following arrangement has been nade betwoen the Regional Administrator
and the State Director ior the yearly review and conments by FEPA on a sampling
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of draft and issued permits. The circumstances upon which EPA will want to
review and comment on State permits and the number of permits per category

follows:

(1)

(2)

(3)

(4)

()

(6)

(7)

(8)

All well permits issued with special conditions or additional
requirements incorporated in a permit and prescribed by the
Director to prevent the migration of fluids into an USIW (40
CFR Parts 122.34(b), 122.40(b)(6), 122.42(f), and (1), and
122.44(a));

All permits issued by the Director through a waiver of the
requirements (40 CFR 122.43); :

The issuance and reissuance of all class I and emergency
permits,;

The issuance and reissuance of 10% of the class II enhanced
recovery and Hydrocarbon (liquid) storage permits;

The issuance and reissuance of 30% of the Class III and Class
11 disposal permits,

All permits issued whereby all relevent facts were not con-

sidered, misrepresented, or were not fully disclosed (40 CrR
Part 122.16(a)(2));

A1l facilities permitted under more than one program and
found to be in noncompliance (40 CFR Part 122.18(a)(ii));

All permits issued on an area basis (40 CFR Part 122.39),

This arrangement is subject to modification upon the agreement of both

parties.

I. Inspection and Surveillance by IPA

(Discretionary)

Provisions also may be made within the context of the MOA for the Regional
Administrator to select facilities and activities within the States for EPA
inspection,

The following priorities should be considered in selecting facilities for
inspection and review as a function of FPA's responsibility:

(1)

(2)

Class I injection wells used by generators of hazardous wastes
or owners or operators of hazardous waste management facilities
to inject hazardous wastes, other than Class IV wells;

Class 1I wells permitled on an area permit basis;
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(3) Class 11 salt water disposal wells;
(4) Permits issued under a waiver (Section 122.43);
(5) Class II wells authorized by rule.

EPA may conduct such inspections jointly with the State. The Chief shall
give the Regional Administrator adequate notice to participate in any coumn-
pliance evaluation inspection scheduled by the State,

The Regional Administrator may also choose to conduct inspections indepen-
dently of the State's schedule. In such cases, the EPA shall normally notify
the State at least seven (7) days before any inspection which EPA determines
to be necessary. However, if an emergency exists, or for same other reason
it is impossible to give advance notification, the Regional Administrator
may waive advance notification to inspect a facility. In keeping with
Section 1445(b)(2) of the SDWA, the State undertakes not to use such infor-
mation to inform the person whose property is to be entered of the pending
inspection,

J. Annual Performance Evaluation

EPA shall conduct, at least annually, performance evaluations of the State
program using the State quarterly reports, annual noncampliance reports, program
reports, and other requested information to determine State program consistency
with the program submission, SDWA and applicable regulations, and applicable
guidance and policies. The review will not only include a review of financial
expenditures, but reviews on progress towards program implementation, changes

in the program description, and efforts towards progress on program elements,

The Environmental Protection Agency shall submit a copy of the evaluation
findings to the State outlining the deficiencies in program performance, and
recamendations for improving State operations within thirty days of receipt

of the anmual program report. The report also might provide guidance for the
development of upcoming grant application. The State shall have 15 working days
from the date of receipt to concur with or cament on the findings and recan—
mendations,

VI. Signatures

West Virginia Division of U. S. Environmental
Water Resources //-" Protection Agency

By: @JQ{Z);LyMM\ By:»

Chielf Heerional Administrator

Date: "{/’///}/'5;7 - Date:



